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W ASHINGTON, Tuesday, June 27, 1865,
The Court met at 11 o’clock, when Judge-
dvocate-General Holt recalled Sanford Conover, al
. W. Wallace, as a witness for the Government; Gen.
XHolt said he held in Lis hand a volume containing the
judicial proceedir in the case of the St. Albans raid,
snd asked the witness whether his evidence was there-
dn truthfully reported; the witness said the testimony
g0 which Gen., Holt has especially referred was partly
is, but ¢ ed with that of another person named

on remember how mnny persons named Wal-
face gave testimony on that trial? A, There were
ghree, so far as I kunow: William Pope Wallace, J.
‘Watson Wallace and J. Wallace, What was read from
the hook just now was the report of 7%he Montreal Tele-
@raph, printed from the type of that newspaper. The
report which appeared in 7%e Montreal Witness was
oorrect. This read as follows:

 James Watson Wallace said: I reside at pre
wity, and have here since October; I was for
gnt of the

p oceuy
the signatur

sent in this

C

Beddon; 1k en the
Yames A. im on geve
ign his name; he has gigned documents in my g
g them to me after signing; I never b
Confederate army, but have seen many commissions

ederate Government ; the commission of L. Young,
in the usval form; the army comm
y the Secretary of War; 1 have ue

h the name of the Prexident om wi
rnment; the Confedera at the time
y, had no seal; one had been de:

ned b
2

the sea
I left the
gned, but not pre

Q ork Ds pune
edne sds ne 8 86
DaZe O
y itnes rk i ese gentlemen was slight; end, in fine, | have no hesitation
whg;ﬂﬁ‘?j?‘ o g operion ¢ ior Ny Ry talty El[u(?h,{ that the evidence of the said Sanford Conover per-

It was clipped either from 7%e Mon-

real Witne Herald.,

Q. 8 1ether, afier yon gave your testimony in
this court, you visited Montreai? A. Ileft here per-
haps the same day.

Q. Whom did you meet there of those spoken of as
pefugees? A., I met Tucker, Carroll, Dr. Patton, ex-
Gov., Wescott, George Sanders, Lewis Sanders, his son,

and a number of othe Ihad free conversation
gome of them, especially with Tucker and Sanders,

Q. What did ° er say, so far as the parpose of
$hose men was concerned? A. They had not the slight-
est idea that T had testified before this Commissio
peceived me with great cordiality; the subject o
inl geng ly discissed; Tucker, after
ng Stanton and President Johnsos
spoke of Judge Holtas ab

with

tt
denonnc
3 great scoundrels,
od-thirsty old villain; he

W8

ftad

paid they must protect themselves by a guard at pre-
pent; but, by the Eternal, a reckoning would
eome; the would hay count to settle.

nders d make such violent threats as ker
@id; William S, Cleary, whom he also met, made simi-
lar violent thn 1d have been par-
doned by the t been r Judge
Holt; he foll od; he
geminded rked of
Presid 1€ Comg,
and was -the

1F.
iving your testimony did you not go to
T A ified copy of the
peport at Montreal; I met the conspirators; I had not
ecen there long when they discovered that my testi-
mony had been published; I received a message from
Baanders, Tucker, rroil and O'Donnell, & Virginian,
sometimes called onnell

. The man w f§ setting fire to houses im
New-York? A. I§went into a saloon
to wait until the public offices were opened: while

setting there, in about ten minutes a dozen Rebels sur-
rounded me; they accused me of having betrayed their
peorets; not knowing at the time that my testimony
bad ever been published, I demnied it; they said if I
would give them a letter to that effeet it*would be well;
ust as 1 was about to get away Beverly Tucker came
‘q; he id a mere letter would not do, because
1 had testified before the Court; therefore I must give
»some paper under oath to ma 1ial sufflciently
strong; about-a dozen of thes ssailed me in a fu-
rious manner; O'Donnell took out his pistol, and said
mnnless I did so I ghonld never leave the room alive; at
Yeast Sanders said, ‘* Wallace, you see what kind of
hands you are in;” Iatlength consented; it was under-
stood that I was to prepare the paper in my own way;
I intended, however, not to prepare the paper but to
pscape from them at t most convenient opportunity;
shey insisted they mu )y to O'Donnell’s room, and

was for to comply; Kerr, who had defended the
Bt. Alba aiders, was then it for to prepare the
paper; two of Morgan's men were there; -a plstal was

egain drawn on me; Kerr c the aflidavit was pre-
pared and I signed it and went through the ceremony
pf an oath.

Q. Did you know that Kerr had knowledge of these
jes? A. It mnst have so appeared to him, as
or said if I did not sign the paper I should never
Jeave the town alive, and that they would follow me to

Q. Did t
Bt afterwards copied into The New-York World ?

t paper appear in The Telegraph, and was
A, It

id.
The paper was read. It appeared in Tkhe Montr
Eeening Tel of Tune 10, and is to the effect that
§f President Jo n will n, J W. Wallace,
# safe conduct t to W 1 and return to Mon-
sreal he wo go before the Mili-
gary Court, see whether he was
the same Sanf 8
i

ca

i
Wallace.

'] ed June 8 James W,
To this the aflidavit before referred to is appended,
viz.: A
*' I am the same James W, Wallace who gave e ceon the
subject of the St. Alba i C @ars on page
212 of the Montreal repe am a native of the
County of Loudon, V Montreal in October ;

3 have seen und exa
pressed evidence belor
at Washington ¢ i
have looked care
the New-York

what is called the
tial now being holden
ne aod others, and I
report of the evideuce in
person calling bimself Sanford Con-

over, wl fe fact that while in Montreal, he went
by thex son Wallac 1 guve evidence in
the St. / ition ; Sanford Conover
ovi y personated fore the said Court-Martial; that
J nover gave any testimony weatsoever before the
gaid Court-Martial at Washington City; that

mever had knowledge of John Wilkes Booth
j im on the stage, and did not know he was in
v murder of Presidey
HE New-YORE
1¢ of Sanford Conover; tha
mmunication with George N,

a1 v r, Hon._Jacob Thempson, Gen.
Parroll of Tennessee M. N. Patton, or any of the others
gherein mentioned; that my acquainteace with every one of

1

pating me is false, untrue and unfounded in fact, and is from

eginning to end a tissue of falsehoods. I have made this

Beposition voluntarily, and in justice to my own character and
pame. J. WaTeoN WALLACE

This was sworn to before G. Smith, Justice of the
Peace at Montreal, on June 8.

Alfred Terry certified that Wallace subscribed to the

aper of his own free will, &e.

By Judge Holt—Q. I unders
gworn and subscribed to and
ptances which you have detailed,
gt your face. The statements in this per are false ?

" Yes, sir; I never heard of Alfred Terry, who said

swore to it voluntarily; the advertisement appended

the deposition, which is as follows, was also induced
the same threats:
| 7% Four hundred dollars rewsrd will be given forfthe arrest so
that I can bring to punishment in Caneda the infamous and
verjured scoundrel who recently personated me under the
name of Sanford Conover, and deposed to a tissue of false-
hoods before the Military Commission gt Washington.
“Jamrs W, WALLAOE."

Q. You have stated that you were never in the Con-
federate army; what did youmean? A. Imeant that I
never seived as a soldier; after I was conseripted I
was detailed as a clerk in the Rebel War Department.

By the Judge-Advocate—Q. Was any attemps made by
those men to detain you in Canadat A. I believe so,
by irieuds of theirs, and I was relieved through the in-
figpuce of Gen. Dix.

TESTIMONY OF NATHAN AUSER.

Nathan Auser of New-York was called by the Gov-
ernment; he said he had known Sanford Conover for
eight or ten years; his character for integrity is good;
recently he accompanied Conover to Mou:reni and was
preseni at the interview with Tucker aud Sanders; af-
ter thoy wenf into O'Donnell’s room, Mr. Cameron
came thers with a paper containing an aecount of Con-
over’s testimony; Conover had the paper shown to him,
but denied that he had so testified; he was told he must
sign a writiug to that offect or he should not leaye the
room alive; they would shoot bim like a dog; they all
went into St. Lawrence Hall, but would not let the wit-
ness fullow; there were 12 or 15 persous in the party,
including Sanders, Tucker, O'Donnell, Carroll Pation
and Cameron; the witness said be did not see any weap-
ons on these persons.

TESTIMONY OF JOHN CANTLEY.

John Cantley, called for the Government, testified as
follows: I reside at Selma, Alabama; am a printer in
the office of The Selma Dispatch.

By the Judge- Advocate-—1 will read the following, which
purports to have been clipped from that mewspaper,
namely: $

‘A Mnuuior DorLrars WaANTED To HAvVE PEACE BY TRE
First oF MARCH.—If the citizens of the Southern Con-
federacy will furnish me with the cash or good secarities for
the sum of one million of dollars, I will cause the lives of
| Abraham Lincoln, William H. Seward and And¥ew Jolnson
to be taken by the first of M 1 next. This will give us
peace, and safisfy the world that cruel tyrants cannot live in
& lend of liberty. If thisis noiaccowplished nething will be
med beyond the fifty thousand dollars in advance,
ich is su > be necessary to reach and slaughter the
three villains. 1 will give myself one thonsand dollars towards
the ptitriot 1 one wishing to contribuote will
address X, Cahawba '—Dee. 1, 1864,

Q. Will you state whetler this advertisement was
published in 7%e Selma Dispatch, in Decgmber, 1864 ¢
. far as I recolleot, it was so worded and was
published four or five times; I saw the manuscript,
which was in the handwriting of G. "W, Gsale of
Cahawba, Ala.; his name was signed at the bottom of
the sheet merely to indicate the author and who was
responsible for The Dispatch had a cireulation of 800
copies, and exchanged with the Richmond papers;
Gele is & lawyer of considerable reputation, and is dis-
tinguished for his extreme views on ‘the subject of
Slavery; I never saw Gale before his ar

TESTIMONY OF

Watkins D. Graves,
employed in 7%he Selma patch office, remembered to
have seen the advervisement signed **X.” It was in
the handwriting of Mr. Gale, which he had seen fre-
quently.

nd that this is the paper
you under the circum-
with pistols presented

yosed

s

DR. MERRITT RECALLED.

Or. Merritt was recalled for the Government with
reference to a statement made by Mr. Hutchingson that
he overheard a conversation on the 2ud of June.
The Doctor said on that day e saw Gen. Carroll at St.
Lawrence Hall, and i luced himself as Dr. Merritt,
of Memphis 18 there was a large family of that name
at Mewmph rom which vicinity Gen. Carroll came,
he expre 1 to the witness great giatification at
ing him; Gen. Carroll introduced him to Tucker and
others as Dr. ] on Tuesday, the 6th of June,
i £ publish in Canada, when Tucker
y were periectly posted as to everything on this
, and Tucker said they had burned the papers from
Confederate neut for fear some Yankee
woild steal them for evidence; ex-Gov. Weseoit was
i he interview he did not hear the latter
| gentiments, although it wmust be in-
iying into his friends’ hands.

ferred he was p



). B3 om were they being post-
ed? id we kave friends in Court; who, I dou't
know; I did not take for granted it was any member of
the Court. [Laughter.]

Gen. Wallace.—I only wanted to know.

OVERNMENT EVIDENCE CONCLUDED.

ernl Holt said the Government
ia testimony.
»-Judge-Advocate Binguam then delivered
nt, as follow
JUDGE BINGHAM'S ARGUMENT.

Mr. Bingham I ument by reciting
the charge against t 1 calling the atten-
tion of the Court to the cirenmstances in which it comes
before ti

them.

his argu

THE CRIME.,

The crime charged acd specified upon your record is
not simply the erime of murdering a human being, but
it is the crime of killing and murdering, on the 14th

v of April, A, D, 1865, within the Military Depart-
nent of Washington, and the intrenched lines thereof,
Abraham Lincoln, then President of the United States,
and Commander-in-Chief of the army and navy thereor;
and then and there assavlting, with intent to kill and

purder. William H, Seward, then Secretary of State of
United States; and then and there lying in wait to
Andrew Johason, then Vice-President
States, and Ulysses S. Grant, then Lieu-
tenant-General, and in command of the armies of the
United States, in pursuance of a treasonable couspiracy
entered into by the sccused with one John Wilkes
Booth and Jobn H. Surraitt, npon the instigation of
Jefferson Davis, Jacob Thompson, and Geor
Sanders and others, with intent thereby to aid the exist-
ing Rebellion and subvert the Constitution and laws of
the United States.

It was a couspiracy—the final eff:
rebellion, a conspiracy formed at the
chiefs in that Rebellion, That is wk
on trial for.

THE COURT AND ITS JURISDICTION.

The President of the United States, i e discharge
of his duty as Commander-in-Chief of the Army, and
by virtue of the power vested in him by the ;'wnsrituﬁ(m
and laws of the United States, has constituted youa
military t, to hear and determine the issune joined
against the aceused, and has constituted you a court
for no other purpose whatever. To this charge and

of a foyr years’
ration of the

at the accused are

specification the defendants have pleaded, !il‘ﬁl, that
tnis court has no jurisdiction im the premis and,
second, not guilty. As the court hae already overruled
the plea to the jurisdietion, it would be passed over in
silence by me but for the fact, that a grave
and elaborate argument has been made by counsel for
the accused, not only to show the want c sdiction,
but to arraign the President of the United States before
the country annd the world as & usurper of power over
the lives and the liberties of the prisoners. Denying
the anthority of the President to constitute this commis-
sion is an averment that thie tribunal is not a ¢gurt of

e, has nol existence, and therefore no power

ar and determine the issue joined. The learned
counsel for the accused, when they 'l.n_im this averment
bv way of argument, owe it to themsélves and to their
country to show how the President could otherwise law-
fully and efficiently discharge the duty enjoined upon
him by hig oath to protect, preserve and nlculth(\. Con-
stitution of the United States, and to take Whre that the
laws be faithfully executed.

THE CIVIL COURTS NOT OPEN.

The civil courts, say the counsel, are open in the Dis.
trict.. Ia sey are closed Lhrou_u;hon_t half the
republic, and were ouly open in this District on \hc_
day of this confederation and conspiraey, on the day of
the traitorous assassination of your President, and are
only open at this hour by force of the bayenet. Does
any man suppose that if the military forces which gar-
rison the intrenchments of yeur ital, fifty thousand
strong, were all withdrawn, the ds
day infest the mountain passes in your vicinity would
sllow this court, or any court, to remain open in this
District for the trial of these their confederates, or
would permit your executive officers to dischargé the
trust committed to them, for twenty-four hours ?

Booth himself was not aud could not be arrested by
civil process, but was pursued and slain by military
power. © Was that an act of usurpation? Yet it can
only be justi by the argument whieh fully justifies
the coustitution of this military court.

REV DY JOHNSON'S EXTRAORDINARY ARGUMENT.

But the argument of Mr. Johnson aflirms that the
President, under the Constitution and laws of the
United States, was not only not authorized but abso:
lutely forbidden to constitute this court for the trial of

accused, and, therefore, the act of the President is

id, and the gentlemen who compose the tribunal
without judicial authority or power, and are
not in faet or in law @& court, But the court
is a military commission and bar, at eany rate
no power, as a court, to declare the authority by which
it was constituted null and void,and the act of the Presi-
dent a mere nullity, a usurpation. Has it been shown
by the learned gentleman, who demands that this court

bel bands who this |
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shall so degide, that offic of the army may lawlully
und constitutionally question in this manner the orders
of their Commander-in-Chief, disobey, set them aside,
and declare them a nullity and a usurpation? Even if
it be conceded that the ofiicers thus detailed by order of
| the Commander-in-Chief may qudstion and utterly dis-
regard his order and set aside his authority, is it pos-
sible, in the nature of things, that any body of men,
constituted and qualified as a tribunal of justice, can
sit in judgment upon the pmgommiun that they are not
a court for any purpose, and finally decide judicially, as

a court, that the government which appointed them
was without an

thority ? \
18 A COURT A COURT!

So with the question presented in this remarkable |
argument for the defense: before this Court can enter
upon the inquiry of the want of authority in the Presi-
dent to constitute them a court, they must take for
granted and decide the very point in issue, that the
President had the authority, and that they arein law
and in fact a judieial tribunal; and having assumed
this, they are gravely asked, assuch judicial tribunal,
to finally and solemuly decide and declare that they are
not in fact or in Jaw a judicial tribunal, but a mere
nullity and nonentity. A must lame and impotent
conclusion! The Snpreme Court of the United States
has deeided explicitly that no court can enter upon
such an inguiry; for if it should come to the conclusion
that the éo\'ernm(nt under which it acted had bedn
put aside, it would cease to be & eourt, and be incapable
of pronouncing a judicial decision upon the question it
undertook to try.

The argument of Mr. Johnson is

NOT A PLEA TO THE JURISEDICTION.

The absurdity of the proposition so elaborately urged
upon the comsideration of this court cannot be saved
from the ridicule and contempt of sensible men Ly the
pretense that the conrt is not asked judicially to decide
that it is not a court, but only that it has no jurisdic-
tion;_for it is a fact not to be denied that the whole ar-
gument for the defense on this point is that the Presi-

ent had not the lawful aathority to issue the order by
which alone this court is counstituted, and that the or-
der for its creation is null and void.

Gentlemen might as well ask the Supreme Court of
the United States upon a plea to the jurisdiction to &
cide as a court that the President had no lawful anthor-
ity to nominate the judges thereof severally to the
Senate, and that the Senate had no lawful auathority to
advise and congent to their appointment, as to ask this
court to decide as a court that the order of-the Presi-

| his government and country, and thereby s

dent of the United States constituting it a tribunal for
the sole purpose of this trial was not only without
authority of law, but against and in violation of law,
f this court is not a lawfal tribunal, it has no ex-
istence, and can no more speak as a court than the |
dead, much less pronounce the judgment required at its
bands—that it is not a court, and that the President of
the United States, in constituting it such to try the
question upon the charge and specification preferred, |
h'«ls transcended his anthority, and violated his oath of
office.
MILITARY COURTS, AS SUCH, PERFECTLY CONSTITU-
TIONAL. |
To the argument that the Constitution econfides the
Jjudical power to the Supreme Court, and inferior courts
created by Congress, it is a sufficient answer to say
that the power of this Government to try and punish
military offenses by military tribunals is vo part of the
‘‘judieial power of the United States,” under the 3d
articie of the Constitution, but a power conferred by
the 8th section of the 1st article, and so it has been
ruled by the Supreme Court in Dyres agt. Hoover, 20
Howard, 78, If this power is so conferred by the 8th
section, a military court authorized by Congress, and
constituted as this has been, to try all persons for mili-
| tary erimes in time of war, tbongh not exercising *‘the
| judicial power ” provided for in the 3d article, is never-
theless a court as itutional as the Su.
preme Court itself, geuntleman admits this
to the extent of the trial, by courts-martial,
of persons in the military or naval ser-
vice, and by admitting it, he gives up the point. There
is no ezpress grant for any such tribunal, and the power |
to establigh such a court, therefore, is implied from the pro- |
vigions of the 8th section, 1st articie, that **Congressshall
havepower to provide and maintain a navy,” and also
*‘to make rules for the government of the land and naval
forces.” From these grants the Supreme Court infer
the power to establish courts-martial, and from the
grauts in the same 8th section, as I shall notice hereaf-
ter, that ‘' Congress shall have power to declaré war,”
and “ to pass all laws necessary and proper to car v |
thig and all other powers into effect,” it is necessarily
impiied that in time of war Congress may authorize
| military commissions, to try all crimes committed in
aid of the public enemy; as such tribunals are necessary
to give effect to the power to make war and suppress
lnsurrection,
SOMETHING FOR REVERDY JOHNSON TO THINK OF.
A representaiive of the people and of the rights of the
people before this court, by ihe appointmenrt of the Pres-

co

The

ident,and which appointment s neither sought by me

column 1

nor desired, I cannot allow all that has heére been said
by way of denunciation of the murdered President and
his successor to pass unnoticed. This has been made
the occasion by the learned counsel, Mr. Johnsan, to
volunteey, not to defend the accused, Mary B, Surratt,
not to make a judicial argumeut in her behalf, but to
make a political harangue, a partisan speech against
well tie cry
gedition and rebellion
the heavens with i
nery of treason, and filled
habitations of the people with death. As the law
forbids o Senator of the United States to re-
ceive compensation, or fee, for defending, in cases be
fore civil or military commizsions, the gentleman vol-
unteers to make a speech before this court, in whieh he
denounces the action of the Executive Department in
proclaiming and executing martial law against Rebels
in arms, their aiders and abettors, as a usurpation and
a tyranny. I deem it my duty to re to this denun-
ciation, not for the purpose of presenting thereby any
question for the deeision of this court, for I have shown
that the argument of the gentleman presents no ques-
tion for its decision as a court, but to repel, as far as I
may be able, the unjust aspersion attempied to be oast
upon the memory of eur dead President and upon the
oificial conduet of his snccessor.

I propose now to answer fully all that the gentleman
(Mr. Johnson) has said of the want of jurisdiction im
this court. and of the alleged usurpation and tyranny
of the Executive, that the enlightened public opinion
to which he appeals may decide whether all this dennn-
ciation is Just—whether ir d conspiring against the
whole people, and confederation and agreement in aid
of insurrection to murder all the executive officers of
tue Government, cannot be checked or arrested by the
executive power. Let the people decide this question,
and in doing o, let them pass npon the action of the
Senator as well as upon the action of those whom he so
arrogantly arraigns. Iis plea in behalf of an expiring
and shattered rebellion is a fit subject for public con-
sideration and for public condennation.

BEN WOOD. AND REVERDY JOHNSON IN COMPANY,

Let that people also note, that while the learn=d gen-
tleman (Mr. Johnson), as a volunteer, without pay,
thus condemns as a usurpation the means emp]nye({ 80
effectually to suppress this gigantic insurrection, 7%he
New-York News, whose proprietor, Benjamin Wood, is
shown by the testimony upon your record to have re.
ceived from the agents of the Rebellion £25,000, rushes
into the lists to champion the cause of the Rebellion, its
aiders and abettors, by following to the letter his col-
league (Mr. Johnson), and with greater plainness of

legions of
rday shook

of the armed
that but ye
infernal e

| speech, and a fervor intensified, doubtless, by the $25,000
| reesived, and the hope of more, denounces the Court as
| a usuppation and threatens the members with the comse-

quences !
JOHNSON THE CHAMPION OF REBELLION.
The argument of the gentleman to which the court
has listened so patiently and so long is but an attempt

| to show that it is unconstitutional for the Government

of the United States to arrest upon military order and

| try before military tribunals and punish upon convio-
| tion, in accordance with the laws of war and the usages

of nations, all criminal offenders aecting in aid of the
existing kwebellion. It does seem to me that the speech
in its tone and te v#’nr is the same as that Whi()fll the
country has heard for the last four years, uttered by the
armed Rebels themselves and by their apologists, aver-
ring that it was unconstitutional for the Government
of the United States to defend by arms its own rightful
authority and the supremacy of its laws.

THE TRIAL HAS NOT BEEN SECRET.

Mr, Johuson, while leaving to other counsel to argue
the defense on its merits, arraigns the country and the
Government for condueting a trial with closed doors
and before a secret tribunal, and compares the proceed-
ings of this court to the Spanish Inquisition, using the
strongest words at his command to intensify the horror
which he svpposes his announcement will execite
thronghout the civilized world.

Was this dealing fairly by this Government? Was
there anything in the conduct of the proceedings here
that justified any such remark? Has tﬂiu been a secret
tiial? Has it not been conducted in open day in the
presence of the accused, and im the presence of seven
gentlemen learned in the law, who appeared from day
to day as their counsel? Were they not informed of
the accusation against them? Were they deprived of
the right of challenge ¥ Was it not secured to them by
law, and were they not asked to exercise it? Has an
part of the evidence been suppressed? Have not n{l
the proceedings been published to the world? What,
then, was doue, or intended to be done, by the Govern-
ment which justifies this clamorabout a Spanish Inqui-
gition?

Mr. Bingham then proceeds to expose sundry mis.
quotations and misrepresentations of legal authorities
by Mr. Johnson, and passes to consider whether mar-
tial law has been declared and is still in force through-
out the country.

THE PROCLAMATION OF MARTIAL LAW.
The second p@int, that martial law has not been de-




clared by any competent authority, 1S an arraignment
of the’late murdered President of the United States for
his proclamation of Septémber 24, 1862, declaring mar-
tial law thronghout the United States; and of which
in Lawrence’s edition of Wheaton on Internation

Law, p. 522, it is said: **Whatever may be the infer-
ence to be deduced either from eonstitutional or inter-
national law, or from the usages of European govern-
ments,as to the legitimate depository of the power of sus-
pending the writ of habeas corpus, the virtual abrogation
of the judiciary in cases affecting individual liberty,and
the establishment as matter of fact in the United States,

by the Executive alone, of martial law, not merely in
the ingurrectionary districts, or in cases of military oc-
cupancy, but throughout the entire Union, and not tem-
porarily, but as an institution as permanent as the in-
surrection on which it professes to be based, and oapa-
ble on the same principle of being revived in all cases
of foreign as well as oivil war, are placed beyond ques-
tion by the President’s proclamation of September 24,
1862.” That proclamation is as follows:

¢ BY THE PRESIDENT OF THE UNITED STATES OF
AMERICA.
“ A PROCLAMATION.

“ Whereas it has become necessary to call into service not
only volunteers, but also portions of the militia of the States,
by a draft, in order to suppress the insurrection existing
in the United States, and disloyal persons are not adequately
restrained by the ordinary processes of law from hindering
this measure, and from giving d comfort in various ways
to the imsurrection. ow, therefore, be it ordered, that
during the existing insurrection, and es & necessary means of
suppressing the same, all Rebels and insurgents, their aiders
sns abettors, within the United States, and all persons dis-
couraging volunteer enlistments, resisting militia drafis, or

uilty of any disloyal practice, nd‘crding aid and comfort to

ebels, egainst the authority of the United States, shall
be gubject to martial law, and If;hla to trial and punishmeut
by courts-martial or military commission.

“Sevond, That the writ of hubeas corpus is nu-yanded in
respect to all persons arrested, or who are now, or hereafter,
during the Rebellion, shall be imprisoned in any fort, camp,
arsenal, military prison, or other place of confinement, by any
military authority, or by the sentence of auy Court-Martial or
military commission.

“In ‘witness whereof, I have hereunto set my hand, and
caused the seal of the United States to be affixed.

* Doue at the City of Washington, this 24th day of Septem-
ber, A. D. 1862, and of the independence of the {'nited States
the eighty-seventh. ABRAHAM LINCOLN,

‘“‘ By the President: Winriax H. SEwARD, Sec. of State.”

This proclamation is duly certified from the War De-
partment to be in full force and not revoked, and is
evidence of record in this case; and but a few days
since a Pmclmnution of the President, of which this
court will take notice, declares that the same remains
in full force.

The aunthority of the President to make this proclama- |

tion has been denied by Mr. Johnson, but it stands on
the same ground with the proclamations of blockade
issned April 19 and 27, 1861, which declared a blockade
of the poris of the insurgent States, and that all vessels
violating the same were subjects of capture, and; to-
gether with the cargo to be condemned as prize. In-
asmuch as Congress had not then recognized the fact of
civil war, these proclamations were denounced as void.

power of the Executive.

MILITARY TRIBUNALS JUSTIFIED BY PRECEDENT.

The Revolutionafy War began with the establigh-
ment of Military Courts, and they continuned through-
out the and the legislation of the Continental Con-
gress included civilians as well as soldiers.

THE EXAMPLE OF WASHINGTON.

Washington, the peerless, the stainless, and the just.
with whom God walked through the bt of that great
trial, enforced this just and wise enactment npon all
occasions. On the 30th of September, 1780, Joshua H.
Smith, by the order of Gen, Washington, was put npon
his trial before a court-maxt convened in the State of
New-York, on the charge of thore a.ding and assisting
Benedict Arnold, in a combination with the
enemy, to take, kill and seize such loyal citizens
or soldiers of the United States as ‘were in gar-

on at West Point. Smith objected to the juris-

stion, averring that he was a private cifi-

not in the military or naval service, and therefore

was only emenable to the civil authority of the State,
whose Constitution had gnaranteed the rieht of trial by
jury to all persons held to answer for erime. (Chand-
g(\\"\' Criminal Trials, vol. 2, p. 187.) The Constitation
of New-York then in force had so provided; but, not-
withstanding that, the court overrunled the plea, held
him to answer and tried him. I repeat that, wheén
Smith was thus triea by gourt martial, the Constitution
of New-York as fully guaranteed trial by jury in the
civil conrts to all civilians charged aud held to answer
for crimes within the'limits of that State, as does the
Constitution of the United States gunarantee sueh trial
within the limits of the District of Columbia. By the
second of the Articles of Confederation each State re
tained ‘‘its sovereignty,” and every power, ju
tion, and right not expressly delegated to the I
States in Congress asgembled. By those articles there
was no express delegation of jndicial power; therefore
the States retained it fully.
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v tribuncle is a

CE OF THE NATION,

a oconspiracy, organized and presecuted by
armed traitors and hired assassins, receiving the moral
support of thousonds in every State and distriet, who
pronounced the war for the Union a failnre, and your
now murdered bvt immortal Comm in-Chief, a
tyrant; the object of which eonspiracy, as th imo
shows, was to aid the tottering ﬁlclwllinn
at the navion's life. I is
that Davis, Thompson, and others,
this Rebellion, in aid of the same,
conspired with others fo poison the fountains of
water which supply your commercial metrop
olis, and thereby murder its inhabitants; to seeretly de-

sit in the habitations of the people and in the ships in
harbors inflammahble u 1als, and thereby de-
; to murder by the slow and con-
z torture of famine your soldiers, eaptive in their
8; to import pestilence in infected clothes to be dis-
tributed in your eapital and eamps, and thereby murder
the surviving heroes and defenders of the Republic,
who, standing by the holy graves of vour unreturning
prave, proudly and deflantly challenge to honorable
combat and open battle all public enemies, that their
country may live; and, finally, to crown this horrid
catalogne of e¢rime, this sum of \ all human
atrocities, conspired, as oharged upon yonr rec-
ord, with the accused and John Wilkds Booth
aud John H. Surratt to kill and murder in your capital
the executive officer of your Government and the com-
mander of your armies. When this conspiracy, en-
tered into by theke traifors, isrevealed by its attempted
execntion and the foul and brutal murder of your Pres-
ident in the capital, you are told that it is unconstitu-
tional, in order to arrest the further execution of the
conspiracy, to interpose the military power of this
Government for the arrest, without civil process, of any
of the parties thereto and for their trial by a military
tribunal of justice. If any such rule had obtained dur-
ing our struggle for independence we never wonld have
been a nation. If any such rnle had been adopted and
acted upon now, during the fieree struggle of the past
four years, no man can say that our nationality woald
have thus long survived.
AND IT I8 THE NATION WHICH RBXERCISES THE
-~ POWER.

That thesé powers for the common defense, intrusted
by the Constitution exclusively to the Congress and the
President, are, in time of civil war or foreign invasion,
to be exercised without limitation or restraint, to the
extent of the Fnblic necessity, and without any inter-
vention of the federal judiciary or of State constituiions
or State laws, are facts in our history not open to ques-
tion,

The position is not to be answered by saying you
make the American Congress thereby omnipotens, and
clothe the American Executive with the asserted attri-
bute of hereditary monarchy—the king can do no
wrong. Let the position be fairly stated—that the
Congress and President, in war as in peace, are but the
agents of the whole people, and that this unlimited power
for the common defense against armed rebellion or

r to try by milita
'Y TO THE EXIST

which struck
in evidence
chiefs in
agreed and

| foraign invasion is but the power of the people intrusted
The Sapreme Conrtdecided otherwise,and affirmed the |

exclusively to the executive and legielative depart-

| ments as their agents, for any and every abuse of which,

these agents are directly responsible to the people—and
the demagogue ery of an omnipoteut Congress, and an
Executive invested with royal prerogatives, vanishes
like.the baseless fabric of a vision. If the Congress,
corruptly, or oppressively, or wantonly abuse this great
trust, the people by the irresistible power of the ballot
hurl them from place. If the President so abuse the
trust, the people by their Congress withhold supplies,
or by impeachment transfer the trust to better hauds,
strip him of the franchises of citizenship and of office,
and declare him forever disqualified to hold any position
of honor, trust or power under the Government of his
conntry.

_ Mr. Bingham then proceeds to give copious citations
in proof of his Proposition that the power to exerdise
martial law is fully conferred by the Constitution upon
the Execative and Congress. Both the advocates and
opponents of the Constitution previous to its ratifiea-
tion affirmed that this power resided in it.

PUBLIC SAFETY THE SUPREME LAW.

It was as well understood then in theory as it has |
since been illustrated in practice, that the judioial |

power, both Federal and State, had no voice and counld
exercise no authority in the eonduct and prosecution of

a war, except in subordination to the political depart- |

ment of the Government. The Constitution contains
the significant proyvision, ‘‘ The privilege of the writ of
habeas corpus shall not be suspended, uuless when in
cages of rebellion or invasion the public safety may re-
quire it,

‘What was this but a declaration, that in time ot re-
bellion, or invasion, the public safety is the highest
law ?—that 8o far as necessary the civil courts (of waich
the Commander-in-Chief, under the direction of Con-
gress shall be the sole judge) must be silent, and the
right of each citizen, as secured in time of peace, must
yield to the wants, interests, and necessities of the
nation? Vet we have been gravely told by the gentle-
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| man, in his argument, that the maxim,
| suprema est lez, 18 but fitfora tyrant'suse. Those grand

men, whom God taught to bnild fabrie of empire,
| thought otherwise, when they put that maxim into the
| Constitution of their country. It is very clear, thatthe
| Constitution recognizes the great prineciple which under-

lies the structure of society and of all civil government:

salus populi

y | that no man lives for himself alone, but eech for all;

that, If need be, some must die that the State may live,
because at best the individual is but for to-day, while
the commonwealth is for all time. I agree with the
gentleman in the maxim*which he borrows from Aris-
totle, ‘ Let the public weal be under the protection of
the law;"” but I claim that in war, as in peace, by the
very terms of the Constitution of the conutry, the pub-
lie safety is under the protection of the law; that the
Constitution itzelf has provided for the declaration of
war for the common defense, to suppress rebellion, to
repel invasion, and, by expresa terms, has declared that
whatever is necess to make the proseoution of the
war successful, may be done, and ought to be done, and
is therefore constitutionally lawful.

NO TRIAL BY*JURY IN WAR FOR PUBLIC ENEMIES.
If this be so, how can there be trial by jury for
military offenses in time of civil war? JIf you cannot,
and do not try the armed enemy before you shoot him,
or the capturéd enemy before you imprison him, why
should you be held to open the civil courts and try the
|spy, the conspirator, and the assassin, in the secret
|serviee of the publig enemy, by jury, before you convict
and punish him? Why not clamor against holding im-
prisoned the captured armed Rebels, deprived of their
f’\f)erty without due process of law? Are they not
citizens? Why not clamor against slaying for their
crime of treason, which is cognizable in the givil ¢ourts,
by your rifled ordnance and the iron hail of youf mas-
ketry in battle, these public epemies, without trial by
Jury% Are they not eitigens? Why is the clamor con-
fined exclusively to the trial by military tribunals of
justice . of traitorous spies, traitorons conspirators,
and sessassing hired to do secretly what the
armed Rebel aftempts to 'do openly—murder
| your nationality by assassinating its defenders and its
| exeentive officegat Nothing ean be clearer than that
the Rebel capfured prisoner, being a citizen of the Re-
| publie, is as muck entitled to trial by jury before he is
| committed to prison, as the spy, or the aider and
| abettor of the treason by conspiracy and assassinat’on,
| being a citizen, is entitled to sach trial by jury, Lefore
he is subjected to the just punishment of the law for hi
great crime. I think ti in time of r the rer
of Montesquieu, touc x the civil jndiciary, is true:
that ‘‘it is next to nothing.” Hamilton well said, *“ The
executive holds the sword of the community; the judi-
ciary has no direction of the strength of society; it has
neither forece nor will; it has judgment alone, and is
dependont for the execution of that, npon the arm of the
executive.” The people of these States so understood the
Constitution, and adopted it, and intended thereby,
without limitation or restraint, to empower their Con-
gress and Execntive to authorize by law, and execute
by force, whatever the public safety might require to

suppress rebellion or repel invasion.
WHAT THE SUPREME COURT SAYS.

The Supreme Court has so decided in effect—aflirm-
ing by Chief-Justice Marshall that

**The powers given to the government imply the ordinary
s of execution, and the government, in all sound
air interpretation, must bave the choice of ¢
which it deems the most conveunient and appropriate to
execution of the power. * * * The powers of the govern-
ment were given for the welfare of the nation; they were
intended to endure for ages to come, and to be adapted to the
varioug crises in human affairs, To preseribe the spec
means by which government should, In all futare time, execute
ite power, and to confine the choice of means to such narrow
| limits as should not leave it in the power of Congress to adopt
any which might be appropriaste and conducive to the eud,
would be most unwise and pernicious.” “(4 Wheaton, 420.)

And so Mr, Justice Story:

““When the legislative authority, to whom the right to d»
clare wa ined. has declared war in its most unlimited
manaer he
war is confided, is bound to earry it into effect. He has a dis-
cretion vested in him as to the manner and extent, but he can-
not lawfully transcend the rules of war hed among

d nations. He caunot | lly exer YOWers or au-

lizéd world reputiates and
zuty, as to declari i
e s

diseluims,
its effects, rests v
iis exgeution re:
States. 8 Cranch,
Andin s
dide as to X
n, the Court say
When the President h
cireuit
his decision was right
duty of the court, pt
*resident had

e, on the question of who is to de-
which is to justify Executive

18 acted and called out the militia,is a
ourt of the United States authorized to inquire whether
! If it could, then it w become the
vided it came to the conelusion that the
incorrectly, to discharge those who
WEre UIre tained by the troops in the serviee of the
United b o - “If the judicial power ex-
tends so far, the guerantee contsined in the Constitution of
the United Btz i r of anaachy and not of order.”
* - * ht does not re:

when the conflict is re 11
bound to follow the
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t ) S [ w 11! nm-ll at I not only
y Court decided, in re he | arrest and summa
1de, that no such | on was | general in the all s
tof August 6, 1861, ch »e. 3, | by the laws and the ord®rs
AD:
The Court adjourned till to-morrow afternoon at one
o'clock, when, it is expected, Judge Bingham will pro
ceced to a review of the evidence for the Goyernment.

RBesume of Tuesday’s Proceedings,
WASHINGTON, Tuesday, June 27, 15.‘.3,
his act 3 i g Sanford Conover alias Wallace, was recalled
sary, all that the President had done from the day 3 and testified t'm after he lef{
his inauguration to that hour, in tl prosecution of the | Washington, h wae on the same day that he testis
war for the Union. He bad’ suspended the privilege of | )i avisit Monére 1ere he'met 1'ue
rl,\e writ nf hab corpus, and re sand esteons, and a nu
whenissued by the Chie $ 3 i | others, 1 r at that time that
he bad called ¢ 1 aco ! es ness) had and therefore
body of 'wm;.(» 1 d not previously I E]"A ceived \ ITes A ( whilg
3 blockade of » Sout speaki yunced Secretary Stanten
ern poris; .‘ 3 he S n Stat . side hr S | aud Jud Holt
smrrection; 1 rmies invade them | as a blood- ; a led thut v.h\'y
and suppres 3 nce with | should protect ‘themselves r, by tl ernal, tha day
the laws of war, pu\\ er over \’u l e, the li , and the | of re (kwnl.l r would come, and a heavy account would
property of the citizens. Congress retified it and | have teo tiled. when it became
med it. known that witne P d here, his life was
like manner and by subsequent legislation did the | menaced, and (.u everal occasions pistols were drawn
prnclmuutlun of martial | and threats made to shoot him (witness) dead, if he
of September £ 3 at proclamation, as the | did not swear and sabscribe to an affi m it to ll e affect
murt will have observe \) decldres that during the ex- | that he had not testified before the Commi n, and
tsting insurrection all Rebels and insurgents, their | that the Conover representing him (Wallace) h.m testi=
niders and abetto within the d States. and all | fied to a tissne of falsehooda.
}n)rq\nn! guilty of any disloyal practice, affording aid This, the repeated, was sworn to by him under
and comfort to the Rehels against the ‘lllthnrllv f the | duress, with pistols presenied in his fuce, He did it to
1 nited States, bj rartial IA\V and | save his li
| liable pun 3 cour rt y named Ausier corroborated the above
| military commission; £ nd, the wr estimony in part.
is suspended in respect to all per:
| or who are now or h after 11I'IhIL’ the |
be imprisoned in any fort, 5., Dy any litary au- | of '_‘ﬂh:m'lw
thority, or by the sentence ut court-martial or ant in 7The Selma Di ¢k, adve INM for dhe
military commission, illion of dollars to procurs the death of Linoc oln, Johu-
AND THE PEOPLE HAVE J :D BOTH PRESIDENT | gon and S
AND COXN 1
But, says the gentleman, whatever may be the prece- | n ;.».~:1cx1uu_\ was now in.
1ts English or American, whatever may be the p1 A tant-Judge-Advoeate ngham then, read an
visions of the Constitution, whatever may be the lecis- | elal 5 ar j 1 aply to that of Reverdy John-
lation of Congress, whatever may be the proclamat 5 ) a Court,
and orders of the President as commander in-c hi i \1  As te- ivocate Bingham had de-
is a usurpation and a tyranny in time of ret al livered rned until one
civil war to subject 1 to trial for y o'elock t t
before mititary tribunals, save such citizens as are i A nt . vocat . a lerce and
the land or naval forces, and i 1
which he ask ( t to reb
fon
upon eniightened public op
recognize it as the reserved power of the
Ve g1l which oreates
solves legmlmnu asseniblies, which enacts and repe
fundamental laws. the better to 1:ru\hl~' fur [u-nwnu
security by the due administration of
publio opinion upon this very question of the usurp:
of authority, of unlawful arrests, and unlawinl annsuh-
condemnations, and
tions by the late President of the United States, an ap-
peal has already been taken to public opinion. On this
very issue the President was tried before
the tribunal of the people, that great nation of freer
who cover this continent, looking out upon
their eastern and vpon Asia from their W
That people came to the consideration of this isstie not
unmindful of tLe fact, that the first struggle for the es-
tablishment of our nationality could not have beenp, and

ves, printers from
testified to the handwriting of G. W. Gale
who & procuréd the publication of an

liciion of

trial of

tion and enforcement of martial law, declaring as we
have seen that any inhabitant who, during that war,
should kill any luul citizen, or enter into any combix
tion for that purpose, should, upon tria and eony
before a military tribunal, be sentenced a8 an

traitor, or spy, ‘and should suffer death, and thnt in thi
last struggle for the maintenance of the American
nationality, the President but followed the example of
the illustrious Father of his Countr Upon that issue
the people passed judgment on the 8th day of last No-
vember, and declared that the charge of usurpation was

is decision of the people there lies no appeal on
this earth. Who can rightfully challenge the authority
of the American peo to decide such questians for
themselves? The voice of the people, thus solemniy
pr med, by the emnipotence of the ballot in favor of
the righteous order of their murdered President, issued
by him for the common defense, for the preservation of
the Conpstitution, and for the enforcement of the laws
of the Union, ought to be accepted, and will be accept-
ed, I trust, by all just i s the voice of God.
A WORD FROM MR. EW

Mr. Eving—1 ask the permission of the Court, to say
in response to the allusion of the Assistant Jadge-Ad-
: e to my acts as military commander, that Le will
find in the burean of military justice, no record of
trial in my former commands of persons not in the mili- |

h




